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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

DEL ERDMANN, No. C- 99-4880 JCS
Plaintiff, ORDER DENYING DEFENDANTS
MOTION FOR SUMMARY JUDGMENT
V. OR,IN THE ALTERNATIVE, PARTIAL
SUMMARY JUDGMENT

TRANQUILITY INC., ET AL.,

Defendants.

l. INTRODUCTION

Defendants filed aMotion For Summary Judgment Or, In The Alternative, Motion For
Partial Summary Judgment (“the Motion”) on October 27, 2000. For the reasons stated below,
Defendants' Motion is DENIED.

. BACKGROUND

Plaintiff Del Erdmann, a Caucasian mae homosexual, alleges that his employer, Tranquility
Inc. (d.b.a. San Miguel Villa), and Velda Pierce (who owns and operates San Miguel Villa)
discriminated against him based upon religion and sexual orientation. Specifically, he alleges that
VeldaPierce, who is amember of the Church of Jesus Christ of Latter-Day Saints (“Mormon
Church”), discriminated against Plaintiff and created a hostile and abusive work environment based
on religion — namely, her belief that homosexuality isimmoral. He further allegesthat Pierce’s
conduct gave rise to his constructive discharge.
I
I
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A.  Facts'
1 Erdmann’s Employment History With San Migud Villa

In August 1997, Plaintiff Del Erdmann interviewed for ajob with San Miguel Villa.
Plaintiff’ s Statement Of Disputed Issuesin Support Of Opposition at 1. The interview was
conducted by Velda Pierce, whose son was also present at the interview. Deposition of Del K.
Erdmann (“Erdmann Depo.”) at 28, Exh. 1 to Dedaration of Wendy A. Mossin Support of
Defendant’s Motion For Summary Judgment (“Moss Decl.”).? Intheinterview, Pierce asked
Plaintiff, whose previous job was in New York, why he had returned to the San Francisco Bay area.
Id. at 22, 28-29. Plaintiff explained that his “significant other” had relocated to the Bay Areaand so
he had decided to relocate aswell. 1d. at 29. It isundisputed that Pierce was of the opinion at the
time of the interview that Plaintiff was ahomosexual. See Plaintiff’s Statement of Disputed Issues
In Support Of Opposition To Defendant’s Motion For Summary Judgment at 4.2 At the end of the
interview, Pierce offered Plaintiff the position of MDS coordinator, and Plaintiff accepted the offer.
Erdmann Depo. at 31-32, Exh. 1 to Moss Decl.

1 In summarizing the facts, the Court has relied upon undisputed facts whenever possible.
Wherethe facts are in dispute, the Court has drawn all inferencesin favor of Plaintiff. See Yartzoff v.
Thomas, 809 F.2d 1371, 1373 (9th Cir. 1987) (holding that on summary judgment court must view the
evidence and the inferences from that evidence in the light most favorable to the nonmoving party).

2 Both Plaintiff and Defendants rely upon Plaintiff’s deposition in the earlier filed state court
action, which was dismissed without prejudice. The Court relies on this depostion testimony aswdll,
without reaching Defendants’ request for judicid notice. Pursuant to Fed. R. Civ. P. 56(c), the court
may rely upon“ the pleadings, depositions, answersto interrogatories, and admissions onfile, together
with the affidavits’ in considering amotion for summary judgment. Deposition testimony from astate
court action is at least asreliable asa sworn affidavit and therefore, to the extent that the content of the
deposition testimony is otherwise admissible, that testimony is admissibleon summary judgment. See
Curnow v. Ridgecrest Police, 952 F.2d 321, 324 (9th Cir. 1991).

® There is conflicting evidence in the record on the issue of whether Pierce was aware that
Plaintiff was a homosexual when she hired him. In particular, Plaintiff testified in his deposition that
Piercereferred to Plaintiff’ s “significant other” as“her” during theinterview and that Plaintiff did not
correct Pierce s apparent assumption that his* significant other” was awoman. Erdmann Depo. at 29,
Exh. 1to Moss Decl. On the other hand, Pierce testified in her deposition that she understood at the
interview that Plaintiff was a homosexual because he referred to his significant other as “him.”
Deposition of Velda Pierce (“Pierce Depo.) at 69, Exh. 2 to Moss Ded.; see also Declaration of Velda
Pierce in Support of Defendant’s Motion For Summary Judgment Or, In The Alternative, Partial
Summary Judgment at 2. While this may be an issue for trial, the Court assumes for the purposes of
Lhis moti é:)er::I that Pierce was aware that Plaintiff was a homosexua when she hired him, as the parties

ave agreed.
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Until November 1998, Plaintiff was “very happy” in his employment with San Miguel Villa.
Id. at 84. In June 1998, Erdmann was promoted to the position of Assistant Director of Nursing and
received asalary increase. Id. at 63. This promotion was recommended by Robert Pritchard, the
director of nursing at that time, and approved by VeldaPierce. 1d at 69; see also Pierce Depo. at 52,
Exh. 2 to Declaration of Henry Y. Ku In Support Of Opposition To Defendant’s Motion For
Summary Judgment/Summary Adjudication (“Ku Decl.”); Deposition of Robert Allen Pritchard
(“Pritchard Depo.”) at 11, Exh. 3to Ku Decl. In his new position, Plaintiff worked as Mr.
Pritchard’ s assistant. Erdmann Depo. at 69, Exh. 1 to Moss Decl.

As an employee at San Miguel Villa, Plaintiff did not try to keep his sexual orientation a
secret. Erdmann Depo. at 59, Exh. 1 to Ku Decl. On the other hand, aside from afew co-workers
with whom he occasionally socialized outside of work, Plaintiff did not tell his co-workers that he
wasgay. Id. at 60-61. Nor did hetell Velda Pierce or hisimmediate supervisor, Robert Pritchard,
that he was gay, although both were aware tha he was gay. 1d. at 58-60; Pierce Depo. at 69-70,
Pritchard Depo. a 30, Exh. 3to Ku Ded.

2. Joseph Alagon

Sometime before November 11, 1998, Joseph Alagon, aregistered nurse “with more
supervisorial duties than other nurses’ employed by San Miguel Villa, told Robert Pritchard that he
was uncomfortable with Plaintiff’s conduct. Pritchard Depo. at 33-34, Exh. 3 to Ku Decl. Alagon
told Pritchard that while Pritchard was absent from work due to a seriousillness, Plaintiff had asked
Alagon to comein to his office to discuss how Plaintiff and Alagon could work together to cover for
Pritchard in hisabsence. Id. at 33. Alagon was particularly uncomfortable with the fact that
Plaintiff had closed the door to his office at the beginning of thismeeting. 1d. at 34. Alagon also
told Pritchard that Plaintiff had approached him more than once to ask him if he needed help. 1d. at
33. Thefirst time Plaintiff asked, Alagon declined Plaintiff’s offer. 1d. The second time Plaintiff
offered assistance, Alagon said something like “I don’t want your help, | told you before” and
“please leave me aone.” 1d. When Pritchard asked Alagon whether he felt that he had been
“harassed,” Alagon said that he did not, but that he felt uncomfortable with Plaintiff’s conduct. 1d. at
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35. Alagon and Pritchard did not discuss Alagon’s feelings about homosexual s during this
conversation. Id. at 37. Apparently, Alagon stopped coming to work after this meeting. See Pierce
Depo. at 92, Exh. 2 to Ku Dedl.

Following the discussion between Pritchard and Alagon, Pritchard informed Velda Pierce of
his conversation with Alagon. 1d. at 36. Heand Pierce agreed that Alagon’s reluctance to work with
Plaintiff was not good for teamwork and that they should try to resolve the problem by having a
meeting with both Plaintiff and Alagon present. Id. at 37. Sometime thereafter, Pierce had a
telephone conversation with Alagon in which she asked him to come in to discuss his continued
employment with San Miguel Villa. Pierce Depo. at 87, Exh. 2 to Ku Decl. On November 12, a
meeting was held in which Plaintiff, Alagon, Pierce and Pritchard participated (see below).

3. November 11 Meeting

In the meantime, on November 11, Plaintiff asked to talk to Velda Pierce. Erdmann Depo. at
75, Exh. 1 to Ku Decl. According to Plaintiff, he had been told by a co-worker that another co-
worker had said that Plaintiff had said Pierce only hired “drunks and drug addicts as nurses.” 1d. at
76. Plaintiff went to Pierce’s office to tell her about the statement and let Pierce know that Plaintiff
had not made such a statement. Id. at 77. During the course of the conversation, Pierce told Plaintiff
that “some peopl e are troublemakers and they may befriends to your face but they’ re going to stab
you inthe back.” Id. at 78. Plaintiff responded by mentioning the incident that had occurred with
Joseph Alagon, when Alagon told Plaintiff to leave him alone. 1d. Hetold Pierce, “Well, it’skind
of the way Joseph Alagon was then. Hewas red nice to meand then dl of a sudden | asked him if
he needed help and he screamed back at me.” Erdmann Depo. at 78, Exh. 1 to Ku Decl. At that
point, Pierce began to discuss Plaintiff’s homosexuality. Id.; seealso Pierce Depo. at 76, Exh. 2 to
Ku Decl. (describing meeting with Plaintiff in which Pierce told Plaintiff that she believed
homosexuality was immoral and that when Plaintiff died, “he would go before the Lord and the Lord
would question his homosexual ways.”). According to Plaintiff, Pierce told Plaintiff that it is
“immoral” to be a homosexud, and tha he should become heterosexual and aMormon or he would

goto hell. Id. According to Pierce, Plaintiff was*tearful” during this meeting and told her he did
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not want to discuss the subject, then walked out of her office. Pierce Depo. at 77, Exh. Exh. 2to Ku
Decl. On the same day, Plaintiff told his supervisor, Robert Pritchard, about the meeting. Erdmann
Depo. at 80, Exh. 1 to Ku Dedl.

4, November 12 Meeting
On November 12, Velda Pierce called Pritchard and instructed him to bring Plaintiff to her
office for a meeting with Joseph Alagon. Pierce Depo. at 88, Exh. 2 to Ku Decl. Alagon was
already in Pierce s office when Plaintiff and Pritchard arrived. Id. Pierce then began to talk to
Alagon and Plaintiff. Id. Plaintiff describes the meeting as follows:
Shesaid. .. “I'll start thismeeting. Joseph is coming back to work here. And one of the
reasons the problems had arised was that Joseph listened to gossip and after finding out that —
at first he really thought you were awonderful guy, very helpful and nice, but then after he
found out you were homosexual then that changed everything because how we view
homosexua's asimmoral, indecent and they just want to be promiscuous and go to bed with
everybody. And you had never told him you were involved in a monogamous rel aionship of
three years,” which then | corrected her, of seven, “and that you just better stay in that
monogamous relationship or else something bad is going to happen to you.” And then she
directed me to go out and tell dl the employees of San Miguel Villa—that | need to go tell
everybody that I'm a homosexual and I'm involved in a monogamous relationship and that |
don’t want to go to bed with everybody where | work, becauseif | — I need to tell everybody
those kinds of things.”
Erdmann Depo. at 98-99, Exh. 1 to Ku Decl. Pierce then instructed Plaintiff and Alagon to shake
hands. Id. at 101. Plaintiff complied because “Mrs. Pierce is the boss, the owner” and he was
“scared of losing [hig] job.” 1d. at 102. It was evident to Pierce, however, that Plaintiff was “very
angry.” Pierce Depo. at 96, Exh. 2 to Ku Decl. Thetwo shook hands, but Alagon never came back.
Pierce Depo. at 96, Exh. 2 to Ku Decl.
Plaintiff resigned the following day, on November 13. Erdmann Depo. at 121, Exh. 1 to Ku
Decl 121. Hedid not tell Pierce the reasons for hisresignation. Id. at 123. However, he stated in
his deposition that it was clear to him that she knew “exactly why [he] was quitting,” namdy, that he
was “being persecuted for being a homosexua and [he] wastold [he] was going to hell if [he] didn’t
think [he] wasaMormon.” 1d. at 121-122.
I

I
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5. Tony Herebia

Sometime during the week following the November 12 meeting, Velda Pierce had a
conversation with another homosexual employee, Tony Herebia, about his sexual orientation.
Erdmann Depo. at 107-108, Exh. 1 to Moss Decl. According to Herebia, Pierce told him that some
employees were uncomfortable with the fact that he was gay and that he should “not let anybody
know” tha he was homosexud. Deposition of Tony Herebia (“Herebia Depo.”) at 8-9, Exh. 5to
Moss Decl. Herebiaresponded by telling Pierce, “that’stoo bad. | have right to be out at work . . .
and I’'m not going to be pushed in the closet by my employer.” 1d. According to Herebia, Pierce
conceded that he had “the right to be out at work,” and they never discussed the issue again. 1d.
Herebiatold Plaintiff about this conversation with Pierce while Plaintiff was still working at San
Miguel Villa. Erdmann Depo. a 108, Exh. 1 to Moss Decl. According to Plaintiff, Herebiatold
Plaintiff that VVelda Pierce had told Herebiato “keep [his homosexuality] in the doset while he [was]
at work.” 1d. Herebiaalso told Plaintiff that he had told Pierce that he was gay and that he had said
to her, “I act theway | want.” Id. Herebiadid not discuss with Plantiff how Pierce responded to
this statement. Id.

6. November 16 Meeting
On November 16, Pierce cdled Plaintiff into her office, along with Robert Pritchard, and told
Plaintiff that she was “concerned with [his] everlasting life.” Erdmann Depo. at 120, Exh. 1 to Moss
Decl. Shesaid, “l loveyou and . . . want to meet you in heaven some day. However, if you don’'t
become a Mormon and don’t change to a heterosexual male you can forget about going to heaven.”

Id.

7. Daily Prayers
While Plaintiff was employed at San Miguel Villa, adaily prayer was given following the
morning communications meeting. Erdmann Depo. at 43, Exh. 1 to Ku Decl. Defendants submitted
declarations by two employees of San Miguel Villa stating that they were told that participation in

the prayer was voluntary. See Declaration of Edith Bossin Support of Motion For Summary
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Judgment Or, In The Alternative, Motion For Partial Judgment (“Boss Decl.”) at 1 5; Dedaration of
Y vonne Senn In Support of Motion For Summary Judgment Or, In The Alternative, Motion For
Partial Judgment (“ Senn Decl.”) at 5. In addition, Velda Piercetestified in her deposition that
when a new person came into the meeting, it was her custom to inform them that participation in the
prayer at the end of the meeting wasvoluntary. Pierce Depo. at 61, Exh. 2 to Ku Dedl.; see also
Pritchard Depo. at 25, Exh. 4 to Moss Decl. However, Plaintiff could not recall being told that
participation was voluntary. Id. Nor did Pierce have a specific memory of informing Plaintiff that
participation was voluntary. Pierce Depo. at 61, Exh. 2 to Ku Decl. Plaintiff stayed in the room
during the prayer, but was offended by it. Erdmann Depo. at 43, Exh. 1 to Ku Decl. More than
once, Pierce asked Plaintiff to give the prayer. Erdmann Depo, at 46, Exh. 1 to Moss Decl. When
Plaintiff declined, Pierce did not say anything but “ appeared offended.” 1d. at 47.

B. Claims

On the basis of the facts alleged above, Erdmann brings the following claimsin his First

Amended Complaint:

Claim 1: Religious discrimination in violation of Civil Rights Act, 42 U.S.C. 88 2000
et seq. (against Tranquility Inc.);

Claim 2: Religious discrimination in violation of the California Fair Employment and
Hou)si ng Act (FEHA), Cal. Gov’'t Code 88 12900 et seg. (againg Tranquility
Inc.);

Claim 3: Religious harassment in violation of Civil Rights Act, 42 U.S.C. 88 2000 et
seg. (against Tranquility Inc.);

Claim 4: Religious harassment in violation of California FEHA, Cal. Gov’'t Code 88
12900 et seq. (against Tranquility Inc. and Pierce);

Claim 5: Sexual orientation harassment in violation of California FEHA, Cal Gov't
Code § 12900 et seg. (against Tranquility Inc. and Pierce);

Claim 6: Dischargein violation of public policy (against Tranquility Inc.);

Clam7: Sexual orientation discrimination in violation of California FEHA, Cal Gov't

Code 8 12900 et seq. (against Tranquility Inc.).

In this motion, Defendants seek summary judgment in their favor on the following grounds:

1) Plaintiff hasfailed to present evidence showing that he was subjected to a hostile and abusive




United States District Court

© 00 N O o b~ w N P

For the Northern District of California
[N N T S T N T N N O I O R R S N T o e e e e e S S T
[e5) ~ (o)) (6] N w N = o [Ce] (o] ~ (o)) (6] N w N = o

work environment with respect to his harassment claims under Title VII and FEHA; 2) Plaintiff has
failed to establish that Defendants took any adverse employment action — including constructive
discharge — against him, which is a prima facie element of Plaintiff’s discrimination claims under
both Title V11 and FEHA, aswell as of his constructive discharge daim (Claims 1, 2, 6 and 7).
Plaintiff asserts in his opposition that: 1) he has presented sufficient evidence of harassment to
establish a genuine issue of material fact as to whether he was subjected to a hostile work
environment; 2) he has presented sufficient evidence to establish a genuine issue of material fact
with respect to whether he was constructively discharged; and 3) even if he was not constructively
discharged, acts creating a hostile work environment constitute adverse employment action for the

purposes of Plaintiff’s discrimination claims.

1. ANALYSIS
A. Legal Standard

Rule 56 provides tha summary judgment “shall be rendered forthwith if the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any,
show that there is no genuineissue as to any material fact and that the moving party is entitled to
judgment as amatter of law.” Fed. R. Civ. P. 56(c). In order to prevail, a party moving for
summary judgment must show the absence of a genuine issue of material fact with respect to an
essentia element of the nonmoving party’s claim, or to a defense on which the non-moving party
will bear the burden persuasion at trial. Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); see also
Nissan Fire & Marine Ins. Co. v. Fritz Cos. Inc., 210 F.3d 1099 (9th Cir. 2000). Once the movant
has made this showing, the burden then shifts to the party opposing summary judgment to designate
“gpecific facts showing there is agenuine issue for trial.” Celotex, 477 U.S. at 323. On summary

judgment, all reasonable inferences must be drawn in favor of the non-moving party. Id.

B. Hostile Work Environment

Plaintiff asserts hostile work environment claims based upon Title VIl and FEHA (Claims 3,

4and 5). Title VIl providesthat “it shall be an unlawful employment practice for an employer . . . to
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fail or refuse to hire or to discharge any individual, or to otherwise discriminate against any
individud with respect to his compensation, terms, conditions, or privileges of employment, because
of suchindividuad’s. . . religion.” 42 U.S.C. § 2000e-2(a). The FEHA providesthat “[i]t shall be an
unlawful employment practice. . . [flor an employer, because of . . . religious creed . . . or sexud
orientation of any person . . . to bar or to discharge the person from employment . . . or to
discriminate against the person in compensation or in terms, conditions, or privileges of
employment.” Cal. Gov. Code § 12940. It iswell-established that a violation of these provisions
occurs where discrimination gives rise to a hostile or abusive work environment. See Harrisv.
Forklift Systems, Inc., 510 U.S. 17, 21 (1993)(Title VI1I); Fisher v. San Pedro Peninsula Hospital,
214 Cadl. App. 3d 590, 608 (1989) (FEHA).

In order to prevail on a hostile work environment claim under Title VIl and FEHA, Plaintiff
must establish that the workplace was * permeated with “discriminatory intimidation, ridicule, and
insult that is sufficiently severe or pervasive to alter the conditions of the victim’s employment and
create an abusive working environment.” Harrisv. Forklift Systems, Inc., 510 U.S. 17, 21 (1993)
(quotations omitted) (articulating standard for Title VIl harassment clam); Fisher v. San Pedro
Peninsula Hospital, 214 Cal. App. 3d 590, 608 (1989) (adopting same standard for harassment
claims under FEHA). To be actionable, the work environment must be “both objectively and
subjectively offensive, one that a reasonable person would find hostile or abusive, and one that the
victim in fact did perceiveto be so.” Faragher v. City of Boca Raton, 524 U.S. 775, 786 (1998). In
determining whether a work environment is hostile or abusive, the court must consider dl of the
circumstances. Harris, 510 U.S. at 23. This may include “the frequency of the discriminatory
conduct; its severity; whether it is physically threatening or humiliating, or a mere offensive
utterance; and whether it unreasonably interferes with an employee’ swork performance.” 1d. The
Court in Harris explained further that “[t]he effect on the employee’ s psychological well-being is, of
course, relevant to whether the employee actually found the environment abusive. But while
psychological harm, like any other relevant factor, may be taken into account, no single factor is
required.” 1d.

I
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Defendants contend that no reasonable jury could conclude that Plaintiff was subjected to a
hostile work environment based upon the evidence presented by Paintiff because Defendants
conduct was neither “ pervasive” nor “severe.” Motion at 14.* Asto the pervasiveness of
Defendants' conduct, Defendants assert that the dleged harassment was based upon three incidents
which occurred over afive-day period — the meetings on November 11, November 12 and November
16 -- one of which occurred after Plaintiff had already resigned. In support of their argument that
Defendants conduct was not “severe,” Defendants make the following points: 1) thereis no
evidence to show that Pierce sreligious beliefs regarding homosexuality affected her personnel
decisions; 2) Plaintiff cannot show that other homosexud employees were pressured by Pierce to
become Mormon or heterosexual males; 3) Plaintiff’s own conduct — namely, hisfailure to tell
Pierce that he had aright to be openly gay at work, as Tony Herebia had done — belied the fact that
he found his work environment to be abusive; 4) Plaintiff continued to work for two weeks after
submitting his resignation, showing that the work environment was not intolerable; 5) Plaintiff
admitted that he suffered no psychological injury. Motion at 14-15.

I
I

* A court may grant summary judgment on a Title VII and FEHA harassment claims on the
basisthat no reasonable jury could find the defendant’ s conduct severe of pervasive. See., e.g., Kortan
v. California Youth Authority, 217 F.3d 1104 (9th Cir. 2000) (affirming summary judgment in favor of
employer onthisbasis). However, Defendants have not cited to any casesin which a court has granted
summary judgment on this basis, much less any cases that are factually similar to the one here where
summary judgment was granted or affirmed. Rather, Defendants havecited to casesin which summary
judgment in favor of the employer was denied or reversed and seek to distinguish the facts of this case
fromthosecases. See, e.g., Ellisonv. Brady, 924 F.2d 872 (9th Cir. 1991) (reversing summary judgment
in favor of employer on harassment claim); Venters v. City of Delphi, 123 F.3d 956 (7th Cir. 1997)
(reversing summary judgment in favor of employer on harassment claim); Peck v. Sony Music Corp.,
1995 WL 505653 (S.D.N.Y. 1995) (denying summary judgment in favor of employer on harassment
claim). Theremaining cases cited by Defendants in support of their argument that Plaintiff has failed
to create amaterial issueof fact with respect to his harassment claimsdo not involve summary judgment
and thusareof limited valuein determining thetypesof factual situationsinwhichit may be appropriae
to grant summary judgment in favor of an employer on harassment clams. See, e.g., Faragher v. Boca
Raton, 524 U.S. 727 (1998) (reinstating jury verdict in favor of plantiff on sexual harassment claim
against employer on basis that employer can be vicarioudly liable for harassment of employee by
supervisor and employer did not exercisereasonablecareto prevent harassing behavior); Etter v. Veriflo
Corp., 67 Cal. App. 4th 457 (1998) (upholding jury verdict in favor of defendant on harassment claim
and rejecting argument that jury instruction misstated the lawv governing harassment in stating that
“occasonal, isolated, sporadicor trivid” actsof harassment were not actionable); Weller v. Citation Qil
and Gas Corp., 84 F.3d 191 (5th Cir. 1996) (reversing jury verdict in favor of plaintiff on basis that
harassment claim was supported by insufficient evidence).

10
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Plaintiff, on the other hand, argues that he was subjected to harassment that was both
“pervasive” and “severe.” First, Plaintiff argues that Defendants' conduct was pervasive because it
was not limited to afive-day period, as Defendants' assert, but rather, extended over a much longer
period of time, pointing to the daily prayers that were conducted at the end of the communications
meeting during the entire period Plaintiff was employed by San Miguel Villa. Opposition at 12.
According to Plaintiff, he was pressured to stay for the daily prayer, and Velda Pierce was offended
when he declined to lead the prayer. Second, Plaintiff argues that Defendants' conduct was
sufficiently outrageous to create a hostile work environment. Herelies upon the following conduct
in support of thisargument: 1) Pierce told Plaintiff that homosexuality wasimmoral and that he
would go to hell if hedid not give up his homosexuality and become a Mormon; 2) Pierce told
Plaintiff that other employees were uncomfortable with Plaintiff’ s homosexuality because
homosexuals are promiscuous and just want to have sex, and therefore, that Plaintiff should tell the
other employees of San Migud Villathat he was currently engaged in a monogamous relationship
and did not want to have a relationship with any employees of San Miguel Villa

Based on the record before the Court, there exists a genuine issue of fact asto whether a
hostile work environment existed. While Defendant has cited a number of facts that will, no doubt,
be offered at trial, the Court cannot conclude & this stage of the proceedings that no reasonable jury
could find that Defendants conduct was sufficiently severe or pervasive to give rise to hostile work
environment. The Court denies Defendants’ motion with respect to Plaintiff’ s harassment clams.

While a hostile work environment claim may be stronger whereit is based upon repeated
incidents, the pervasiveness of the conduct that must be shown to prevail on a hostile work
environment claim variesinversely with the seriousness of the incidents. Ellison v. Brady, 924 F.2d
872, 878 (9th Cir. 1991). For example, in Vance v. Southern Bell Telephone & Telegraph Co., the
court held that two incidents in which a noose was hung over an employee's work station were
sufficient to create ajury question on the existence of aracially hostile work environment. 863 F.2d
1503, 1510 (11th Cir. 1989). Further, “in evaluating the severity and pervasiveness of sexual
harassment, we should focus on the perspective of the victim.” Ellison v. Brady, 924 F.2d 872, 878

(9th Cir. 1991). “[T]he reasonable victim standard ... classifies conduct as unlawful sexual

11
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harassment even when harassers do not realize that their conduct creates a hostile working
environment.” Id. at 880. Therefore, the alleged harasser’ sintent (e.g., that conduct was motivated
by “love” rather than animosity) is unimportant. See Powell v. Las Vegas Hilton Corp., 841 F. Supp.
1024, 1029 (D. Nev. 1992) (noting that it is not a defense to a claim of sexual harassment that the
harasser intended inappropriate sexual comments as compliments).

Drawing al inferencesin Plaintiff’s favor, as the Court isrequired to do at this stage in the
proceedings, Plaintiff has presented sufficient evidence to establish the existence of a material issue
of fact with respect to his hostile work environment claims. First, Plaintiff has presented evidence
from which ajury could reasonably conclude that Plaintiff was required -- or at least, reasonably
inferred that he was required -- to participate in adaily prayer that was incompatible with his beliefs.
While Defendants offer testimony that others weretold the prayer was voluntary, neither Plaintiff
nor Pierce recall that Plaintiff was ever told that participation in the prayer was voluntary. Second,
Pierce told Plaintiff on three occasions that she believed all homosexuals were immoral and
promiscuous and that he would go to hell if he did not become heterosexual. Pierce testified in her
deposition that the first time she raised this issue with Plaintiff, on November 11, Plaintiff was
“tearful” in response and told Pierce that he did not want to discuss the issue. Pierce Depo. at 77,
Exh. 2to Ku Decl. Similarly, Pritchard testified in his deposition that Plaintiff told him about the
same meeting with Pierce and that Plaintiff said he was “uncomfortable’ with Pierce’ s discussion of
her religious beliefs about homosexuality. Pritchard Depo. at 45, Exh. 3to Ku Decl. Pritchard
testified that Plaintiff was “upset” by the conversation with Pierce. Finally, Plaintiff testified that he
felt “humiliated, ashamed” and “shocked” when he |eft Pierce’s office after the first conversation.
Erdmann Depo. at 83, Exh. 1 to Ku Decl.

Third, although Plaintiff had already told Pierce that he did not want to discuss issues related
to his sexual orientation with her, Pierce required Plaintiff to reveal to another employee that he was
homosexual and to tell that employee that he need not worry about sexual advances because Plaintiff
was involved in along-term, monogamous relationship. In the course of that conversaion, Pierce
made what reasonably could be construed as threat concerning Plaintiff’ s future employment if he

terminated his monogamous relationship when she stated that Plaintiff “just better stay in that
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monogamous relationship or else something bad is going to happen to you.” Erdmann Depo. at 98,
Exh. 1to Ku Decl. Thereisalso evidence that Piercerequired Plaintiff to tell other employees at
San Miguel Villathat he was homosexual but that he “did not want to go to bed with everybody”
because he was in amonogamous relationship. Id. at 99. Again, Plaintiff spoke to Robert Pritchard
after the meeting, and Pritchard tegtified that Plaintiff was “upset.” Pritchard Depo. at 43, Exh. 3 to
Ku Decl. Piercetestified that during the meeting Plaintiff’s “body language” and demeanor
indicated to her that Plaintiff was “very angry.” Pierce Depo. at 96, Exh. 2 to Ku Decl. Plaintiff
testified that he was “very upset” about the meeting.

Defendants rely upon the Seventh Circuit’ s decision in Venters v. City of Delphi, 123 F.3d
956 (7th Cir. 1997). In Venters, the court of appeals reversed the district court’s grant of summary
judgment in defendant’ s favor on the plaintiff’s Title VII hostile work environment claim based
upon religion. There, the plaintiff’s employer had repeatedly lectured her about her “sinful life” and
her prospects for salvation, and made highly personal inquiries about her private life. Id. at 976.
The plaintiff’s employer told her at one point that he was sure that she was having sex with family
members, and possibly animals, and that the plaintiff should consider committing suicide rather than
continue to lead the sinful life shewasleading. 1d. Many of her employers comments were
accompanied by areminder that plaintiff was an a-will employee who could be terminated at any
time. Id. at 963. Even after the plaintiff told her employer that he had “crossed the line,” her
employer’' s prosdytizing continued for another eight months, until the plaintiff was finally
discharged. Id. The court of appeals concluded that a reasonable jury could find that the plaintiff’s
employer “made adherence to his set of religious values a requirement of continued employment”
and on that basis reversed the district court’s grant of summary judgment in favor of the defendant
on the plaintiff’s Title VII harassment claim based on religion. Id. at 976. The court of appeds
noted that the plaintiff’s harassment claim “fit neatly within the quid pro quo framework.”

While the facts in Ventersdiffer in some respects from those at issue here, the Court does not
find the conduct in Ventersto be so different from the conduct at issue here as to support the
conclusion that Defendants are entitled to summary judgment on Plaintiff’s harassment claims.

First, the Court rejects the suggestion that Ventersrequires that an employer must threaten to
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terminate an employee or withdraw job benefitsin order for an employee to prevail on a harassment
clam. While Ventersdid involve such threats, it is well-established that such quid pro quo
harassment is just one type of harassment and that harassment that does not involve any threats to
job benefits may aso give rise to a hostile work environment. See Harris, 510 U.S. at 20 (noting
that there was no issue of quid pro quo harassment in that case); Brooksv. City of San Mateo, 229
F.3d 917, 923 (9th Cir. 2000) (explaining that harassment claimsfall into two major categories: 1)
hostile work environment harassment; and 2) quid pro quo harassment). Therefore, even if it were
true, as Defendants assert, that there is no evidence that Pierce' s awareness of Plaintiff’s
homosexuality ever affected her personnel decisions, thiswould not entitle Defendants to summary
judgment on Plaintiff’s harassment clams.

The Court also rejects Defendants’ argument that Plaintiff was not subject to a hostile work
environment because he cannot show that other homosexud employees were pressured by Pierce to
become Mormon or heterosexual males. Motion a 14. Defendants have cited no authority in
support of their argument that Pierce s treatment of other homosexuas s relevant to whether her
conduct subjected Plaintiff to a hostile work environment. Indeed, in Venters, there is no suggestion
that the employer in that case pressured any employee other than the plaintiff to adopt his religious
views. Inany event, the record does not support Defendants contention that Pierce never pressured
other homosexual employees. To the contrary, there is evidence in the record that soon after the
November 12 meeting, while Plaintiff was still employed by San Miguel Villa, Pierce approached
another homosexual employee, Tony Herebia, and told him that he should keep his homosexudity a
secret. Herebia Depo. at 8, Exh. 5to Ku Decl. Herebiatestified that Pierce raised theissuein the
context of ajob interview and that he told her that “we are supposed to be evaluating my work
status.” 1d. Hethen told Pierce that he had aright to be gay at work and Pierce did not raise the
issue again. ld. Regardless of whether Pierce subjected Herebiato further pressure after this
incident, ajury could reasonably infer based on Pierce’ s conversation with Herebia that she did
I
I
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attempt to pressure another homosexual regarding his sexual preference because of her Mormon
beliefs®

Nor isthe Court convinced that Plaintiff’s ability to work the last two weeks following his
resignation indicates that his work environment could not have been hostile or abusive as amatter of
law. Defendants have cited no authority for the proposition that an employee’ s work environment
must be so intolerable that they cannot give two week’ s notice in order to prevail on a harassment
claim.

Finally, the Court rejects Defendants’ assertion that they are entitled to summary judgment
because Plaintiff did not suffer psychologicd injury serious enough to require medical or psychiatric
treatment. It iswdl-established that Title VII is not limited to conduct that seriously affects a
person’s psychological well-being, but rather, proscribes workplace conduct giving rise to “an
environment [that] would reasonably be perceived, and is perceived, as hostile or abusive.” Harris,
510 U.S. a 22. Plaintiff has presented sufficient evidence to create amaterid issue of fact on this

issue.

C. Constr uctive Dischar ge

Plaintiff also claims that he was constructively discharged in violation of public policy
(Clam 6). Under Californialaw, aplaintiff “who was constructively discharged because of
harassment based on actual or perceved sexual orientation may bring such aclaim.” Kovatch v.

California Casualty Management Company, 65 Cal. App. 4th 1256, 1269-1270 (1998). Defendants

®> Defendants argue that Plaintiff’s failure to tell Pierce “how he felt and how he wanted to
proceed,” as Herebia had done, shows that he could not have been subjected to a hostile work
environment. Motion at 15. Indeed, Plaintiff testified in hisdeposition that he became aware while still
employed by San Miguel Villathat Herebia had told Piercethat he had aright to be openly gay at work.
Erdmann Depo. at 108, Exh. 1to MossDecl. Onthe other hand, while Herebiatestified in hisdeposition
that Pierce conceded that he had aright to be openly gay at work, thereis no evidence in the record that
Plaintiff had any knowledge of this aspect of Herebia s conversation with Pierce. Herebia Depo. at 8,
Exh. 5to Ku Decl. Rather, Plaintiff testified that Herebia did not tell him how Pierce had responded
when he told her he would not “go back in the closet.” Erdmann Depo. at 108, Exh. 1 to Moss Decl.
Whether or not Plaintiff’s reaction to Pierce’s conduct was reasonagble in light of his awareness of
Herebia s conversation with Pierce may be anissueat trial. At this stage in the proceeding, however,
the Court cannot say that Plaintiff’ sfalureto assert hisrightsin the manner that Herebiadid showsthat
Plaintiff was not, as a matter of law, subjected to a hostile work environment.
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assert that this claim cannot survive summary judgment because Plaintiff has not presented sufficient
evidence to create a material issue of fact on the question of whether Plaintiff was congructivey
discharged. The Court disagrees.

Under Cdifornialaw, constructive discharge occurs where “the employer either intentionally
created or knowingly permitted working conditions that were so intolerable or aggravated at the time
of the employee’s resignation that areasonable employer would realize that a reasonable personin
the employee’ s position would be compelled to resign.” Turner v. Annheuser-Busch Inc., 7 Cal. 4th
1238, 1251 (1994). For example, in Kovatch v. California Casualty Management Company, the
plaintiff was a homosexual male who was subjected to a series of anti-gay comments by his
supervisor. 65 Cal. App. 4th 1256, 1269-1270 (1998). One of these comments included the
statement: “you’ re afaggot and there's no place for faggots in this company. And when [the district
manager] and | meet with you tomorrow, you'refired.” 1d. at 1263. The plaintiff never returned to
work but instead, went on temporary disability. Id. Asthe end of his disability drew near, he
informed his employer that he had been discriminated against on the basis of sexud orientation and
sought to return to work in a different office, working under a different supervisor. Id. His employer
offered him a different position, with alower salary, in another office, but told plaintiff that it was
unable to offer him a position on the same level as his previous position. Id. After the plaintiff
declined to take the position his employer offered him as an alternative to his former postion, his
employer filled the plaintiff’s former position on the basis that the plaintiff had exceeded the
company’s maximum leave policy. Id. at 1265. Thedistrict court in Kovatch granted summary
judgment in favor of the plaintiff’s employer on his constructive discharge claim, reasoning that the
plaintiff failed to return to work after going on disability leave. Id. at 1266. The court of appeal
reversed, finding that a reasonable jury could have found that the plaintiff’s employer constructively
discharged him by forcing him to choose between working in intolerable conditions or accepting a
demotion. Id. at 1267.

Here, asin Kovatch, there is sufficient evidence to create a material issue of fact on the
guestion of whether Plaintiff’s employer intentionally created work conditions tha were so

intolerable that a reasonable person would have felt compelled to quit. As discussed above,
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Plaintiff’s employer, Velda Pierce, told him he would go to hell if he didn’t become heterosexual
and aMormon, and expressed her view, in front of other employees, that homosexuals are
promiscuous. Thereis also evidence that Pierce required Plaintiff to discuss his private life with at
least one other employee in order to reassure that employee that Plaintiff did not want to “go to bed”
with him and told Plaintiff he should tell other employees at San Miguel Villathe same thing.
Following Plaintiff’ s resignation, Pierce called Plaintiff into her office again to tell him about her
concerns for his salvation. While this evidence may or may not persuade ajury that the conditions
of Plaintiff’s employment were intolerable, it certainly creates a genuine issue of fact.

The Court rejects Defendants' assertion that Pierce’s conduct was “enormoudy different”
from the conduct in Kovatch because it was motivated by love rather than animosity. The standard
for determining whether constructive discharge has occurred is whether areasonabl e person would
find the conditions intolerable and not whether the employer believed her conduct to be offensive.
Moreover, to the extent that California law requires that the employer have “actual (rather than mere
constructive) knowledge of the intolerable conditions,” see Turner, 7 Cal. 4th at 1249, this
requirement is satisfied here, where the aleged “intolerable conditions’ were created by Velda
Pierce, the owner of San Miguel Villa, and where there is evidence that Pierce understood that her
conduct was unwelcome to Plaintiff. See Pierce Depo. at 77, Exh. 2 to Ku Decl. (stating that
Plaintiff was “tearful” when Pierce raised the issue of his homosexuality and his eternal salvation,
that he told Pierce he didn’t want to talk about it and got up and left); Id. at 96 (stating that during
the November 12 meeting with Alagon, Plaintiff’s “body language” and demeanor indicated to her
that Plaintiff was “very angry”). The Court cannot say & this stage of the proceeding, whereit is
required to draw all reasonable inferences in Plaintiff’ s favor, that no reasonable jury could conclude
that Plaintiff was constructively discharged.

The Court also rejects Defendants’ assertion that they are entitled to summary judgment on
Plaintiff’ s constructive discharge claim because Plaintiff “made no effort to address his concerns
with Pierce before departing on November 27.” Motion at 18. First, as noted above, Plaintiff has
presented evidence from which a reasonable jury could conclude that he did, in fact, tell both Pierce

and Pritchard that Pierce’s comments concerning his sexual orientation were inappropriate and
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unwelcome and that Pierce did not change her conduct in response. Second, as the court explained
in Clowes v. Allegheny Valley Hospital, although employees will usually explore aternative avenues
before resigning, courts “do not require that such steps be taken in all cases. An employee may be
able to show working conditions were so intolerable that a reasonable employee would fed forced to
resign without remaining on the job for the period necessary to take those steps.” 991 F.2d 1159,
1162 (3d Cir. 1993). In Clowes, the court reversed ajury verdict in favor of the plaintiff on a
constructive discharge claim because it found insufficient evidence to support a finding of
constructive discharge. In reaching this conclusion, the court noted that the plaintiff had not
explored other alternatives before resigning, pointing out that because the alleged harassment
involved only one supervisor, the plaintiff could have requested to work under another supervisor.
Id. at 1162. In contrast, the alleged conduct in this case was by the owner and executive
administrator of San Miguel Villa. Asaresult, it isless clear that there were any aternatives
available for Plaintiff to explore. While thisis an appropriate issue for trial, it does not provide a

sufficient basis for dismissing Plaintiff’s constructive discharge claim at this stage of the proceeding.

D. Discrimination Claimsunder FEHA and Title VI

Plaintiff allegesin Claims 1, 2 and 7 tha he was discriminated against in violaion of Title
V11 (based on religion) and FEHA (based on religion and sexual orientation). In order prevail on a
discrimination clam under Title VII or FEHA, aPlaintiff must establish as one of the primafacie
elements of his case that he was subjected to some adverse employment action. Shapiolav. Los
Alamos National Laboratory, 992 F.2d 1033, 1038 (10th Cir. 1993); Kovatch v. California Casualty
Management Company, 65Ca. App. 4th 1256 (1998). Defendants assert that they are entitled to
summary judgment on these claims, like Plaintiff’s claim for discharge in violation of public policy,
because Plaintiff has failed to establish a genuine issue of materid fact with respect to whether
Plaintiff was constructively discharged. Plaintiff assertsthat: 1) he has presented sufficient evidence
to create a genuine issue of material fact as to constructive discharge; and 2) harassment can, itself,
be an adverse employment action for the purpose of a discrimination claim and, therefore, Plaintiff

need not establish that he was constructively discharged so long as he can raise an inference that he
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was discriminated against. Because the Court finds atriable issue of fact with respect to constructive
discharge, it does not reach Plaintiff’ s second argument.

As discussed above, Plaintiff has presented evidence from which a reasonable jury could
conclude that he was constructively discharged under Californialaw. Therefore, Defendants are not
entitled to summary judgment on Plaintiff’s discrimination claims under FEHA.

Similarly, Plaintiff has presented sufficient evidence of constructive discharge under federal
law to satisfy the adverse employment action requirement under Title VI, for the purposes of
summary judgment. In order to determine whether constructive discharge has occurred under Title
VI, courtsin the Ninth Circuit consider, based upon the totality of the circumstances, whether “‘a
reasonable person in the employee’ s position would have felt that he was forced to quit because of
intolerable and discriminatory working conditions.”” Watson v. Nationwide Ins. Co., 823 F.2d 360,
361 (quoting Satterwhite v. Smith, 744 F.2d 1380, 1381 (9th Cir.1984)). Asthe Court explained in
Watson, “[t]his test establishes an objective standard; the plaintiff need not show that the employer
subjectively intended to force the employee to resign.” 1d.

This standard was applied in Young v. Southwestern Savings and Loan Ass' n, 509 F.2d 140
5th Cir. 1975). There, the plaintiff was an excellent employee who was well-liked by her
supervisors. Id. at 141. When she was hired, she knew that employees were required to attend a
monthly business meeting which included areligious talk and prayer. 1d. Although she attended the
first meeting without protest, she subsequently decided not to attend any further meetings, which she
felt violated her freedom of conscience. Id. For several months, her absence was not noticed. |d.
However, her absence was eventually reported to the branch manager where she worked, who then
guestioned her about it. 1d. When the plaintiff told the branch manager she would not attend the
meetings because of the religious portion of the meeting, the manager advised her that she could
simply “close her ears.” Id. at 142. The plaintiff told the branch manager that thiswas unacceptable
and he told her that the meetings were mandatory and that he would leave the choiceto her. Id. On
that sameday, plaintiff returned her keys and told the branch manager she was leaving permanently
because she could not attend the meetings. 1d. When the branch manager asked for a letter of
resignation, the plaintiff refused saying “I am being fired.” 1d. The branch manager assured her that
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she was not being fired, but plaintiff left without further discussion. Id. The plaintiff subsequently
sued her employer for religious discrimination in violation of Title V11, based on atheory of
constructive discharge.

The district court entered judgment in favor of the employer on the basis that the plaintiff had
voluntarily resigned. However, the Fifth Circuit reversed, finding that the plaintiff had presented
sufficient evidence to establish that she was constructively discharged. The court held that the
plaintiff could have reasonably inferred that shewould eventually be discharge for failing to attend
the company meetings and that she was not required to wait to be fired before terminating her
association with her employer. Id. at 144. See also Nolan v. Clelan, 686 F.2d 806, 812-813 (9th Cir.
1982) (citing to Young with approval). Here, asin Young, there is evidence from which areasonable

jury could infer that Plaintiff was constructively discharged.

D. Punitive Damages

Plaintiff seeks punitive damages on both his federal and state law claims. Under Title VI, as
amended, a plaintiff may recover punitive damages where an employer has acted with “malice or
reckless indifference to the federally protected rights of an aggrieved individual.” 42 U.S.C. §
1981a(b)(1). Asthe Supreme Court explained in Kolstad v. American Dental Association, the
reckless indifference standard requires that “an employer must at least discriminate in the face of a
perceived risk that its actions will violate federal law to be liable in punitive damages.” 527 U.S.
526, 536 (1999). Thus, an employer may not be subject to punitive damages where, for instance, the
employer was unaware of the relevant federal prohibition or the employer reasonably believed its
discrimination satisfied a bone fide occupational qudification defense. Here, however, Defendants
have presented no evidence that Pierce was not aware of federal law prohibiting discrimination on
the basis of religion or that she reasonably beieved her actions were lawful. Indeed, as Defendants
have pointed out, Pierce conceded in her conversation with Tony Herebia that he had aright to be
openly gay at work. Therefore, the court rejects Defendants’ assertion that Plaintiff may not, asa
I
I
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matter of law, seek punitive damageson his Title VII clam.®

Plaintiff also seeks punitive damages on his state law claims. The California Supreme Court
has held that “in acivil action under the FEHA, all relief generally available in noncontractual
actions, including punitive damages, may be obtained.” Commodore Home Systems, Inc. v. Superior
Court, 32 Cal.3d 211, 221 (1982). Therefore, punitive damages are available under Cal. Civ. Code
8 3294, which provides for punitive damages “where it is proven by cear and convincing evidence
that the defendant has been guilty of oppression, fraud, or malice” “Malice’ isdefinedin § 3294 as
“conduct which isintended by the defendant to cause injury to the plaintiff or despicable conduct
which is carried on by the defendant with awillful and conscious disregard of the rights or safety of
others.” Cal. Civ. Code § 3294(c)(1). “Oppression” is defined as “ despicable conduct that subjects
aperson to cruel and unjust hardship in conscious disregard of that person’srights.” Cal. Civ. Code
8 3294(c)(2). The Court cannot say & this stage of the proceeding, whereit is required to draw all
reasonable inferences in favor of the plaintiff, that no reasonable jury could conclude based upon the
evidence presented by Plaintiff that Pierce’ s acts were despicable and taken in conscious disregard of
Plaintiff’ srights. Therefore, the Court declines to hold that Plaintiff is barred from seeking punitive
damageson his statelaw claims.
I
I

¢ Defendants assert that punitive damages cannot be awarded here because Pierce’ sactionswere
well-intentioned and because she viewed Plaintiff as a friend and was concerned about his eternal
salvation. However, Defendants have presented no authority in support of the proposition that punitive
damages may not be awarded where an employer’ s discriminatory conduct was motivated by concern
for the employee' s salvation rather than animosity.
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V. CONCLUSION

For the reasons stated above, Defendants' Motion for Summary Judgment, Or In The
Alternative, Motion For Partial Summary Judgment, is DENIED.
IT 1S SO ORDERED.

DATED: January 24, 2001

JOSEPH C. SPERO
United States Magistrate Judge
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